
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD R E C E ~V E DCLERK’S OFFICEJUL 01 2004

WASTE MANAGEMENT OF ) STATE OF ILLINOIS
ILLINOIS, INC., A DelawareCorporation, ) Pollution Control Board

)
Petitioner, ) DocketNo.: PCB 04-186

) (Pollution Control Facility
VS. ) Siting Appeal)

)
COUNTY BOARD OF KANKAKEE, )

)
Respondent. )

MERLIN KARLOCK’S PETITION FOR LEAVE TO INTERVENE OR,
ALTERNATIVELY, FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF

NowcomesMerlin Karlock,(Karlock) by his attorney, GeorgeMueller,P.C.,and

pursuantto Illinois PollutionControlBoard(Board)Rule 101.402requeststhis Board’sleaveto

interveneasaparty in this matter. In thealternative,andwithoutwaivinganyrights including

rightsonappeal,shouldsuchMotion bedenied,Karlock seeksleaveto file anamicuscuriae

briefpursuantto 101.628(c)oftheGeneralRulesoftheBoard. In supportofthis Petition,

Karlock statesasfollows:

1. On August16, 2002,WasteManagementofIllinois, Inc. (WMI) filed anapplication

for site locationapprovalofaregionalpollutioncontrolfacility, namelyavertical andhorizontal

expansionofan existingmunicipalsolid wastelandfill in KankakeeCounty,Illinois. The

applicationwasfiled pursuantto Section39.2 oftheEnvironmentalProtectionAct. The

KankakeeCountyBoardsubsequentlygrantedsitingapproval,andthePollution ControlBoard

reversedon review,finding thattheKankakeeCountyBoardlackedjurisdictionto conductthe

sitingproceedingsbecauseWMI hadnotproperlyservedall adjoininglandownerswith pre-filing
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noticeasrequiredby theAct. WMI thenfiled a secondapplicationfor site locationapproval,

whichapplicationwasdeniedby theKankakeeCountyBoardon March 17, 2004.

2. Karlockparticipatedactivelyasanobjector,cross-examiningwitnesses,calling

witnesses,andoffering exhibitsandevidencein boththefirst andsecondhearingson the WMI

sitingapplication. In addition,Karlockwasasuccessfulthird-partypetitionerin casePCB2003-

133 in whichthesiting approvalgrantedbytheKankakeeCountyBoardon WMI’s first

applicationwasreversed.Accordingly,Karlockhasactivelyandsuccessfullyparticipatedin

theseproceedingsateverystageup to thispoint.

3. Karlock is thefeeor beneficialownerof 160acresofland immediatelynorthofthe

proposedWMI site,andbyreasonofhis owningrealestateadjacentandcontiguousto the

subjectWMI property,hispropertyrightswill be immediatelyand directly affectedby the

outcomeofthis case.

4. Thattherehasbeenpreviouslyfiled by Michael Watson,anotheradjacentproperty

ownerwhoparticipatedactivelyin thepriorproceedingsherein,aMotion To InterveneAnd In

TheAlternativeMotion ForLeaveTo File AnAmicusCuriaeBrief. Karlockherebyadopts,as

his ownby referenceasif fully setforth herein,all ofthe legal argumentsmadeby Watsonand

all of theauthoritiescitedby Watsonin supportofthosearguments.

5. Thatnotallowing adjoininglandownersto participateasintervenersin landfill siting

appealsbroughtbyunsuccessfulapplicantsfor local sitingapprovalleadsto bothabsurdand

unjustresults.For example,in theeventthatWMI is successfulin this appealon theargument

that theCountyBoard’sdenial ofsiting approvalwasagainstthemanifestweightofthe

evidence,sitingapprovalwill bedeemedto be grantedby this Board’sreversalofthe local
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decision-maker.At thatpoint, however,noneof thepartieswho participatedasobjectorsin the

localsiting hearingwill havetheopportunityto file aPetitionFor Reviewwith thisBoard

contestingtheCountyBoard’sjurisdictionto evenconductthe local siting hearing,contestingthe

fundamentalfairnessoftheprocedures,orcontestingtheCountyBoard’saffirmativevote on

thosesubstantivesiting criteriawhicharenot atissuein WMI’s instantappealto theBoard.

Moreover,if this BoardreversestheKankakeeCountyBoard,noneoftheobjectorswho

participatedin the local sitinghearingwill havestandingto appealsaidreversalto theAppellate

CourteventhoughWMI will thenhavefinal siting approvaljust asif theCountyBoardhad

grantedlocal sitingapprovalandthePCBhadaffirmedthat local decision.

6. That,in fact,theKankakeeCountyBoard’sdecisionofMarch 17, 2004finding that

substantivesiting Criterionii hadbeenmetandthatthefacility wasso designed,located,and

proposedto be operatedthat thepublic health,safety,andwelfarewouldbeprotectedwas

againstthemanifestweightoftheevidence.This argumentis mootonly if thePCBaffirms the

CountyBoard’sdenialofsiting,andtheAppellateCourt affirms thePCB. Thispoint is not only

relevant,but essential,to a completedeterminationofall the issuesif eitherthePCBorthe

AppellateCourtfinds in favor ofWMI in this caseand,absentintervention,adjoining

landownerswho participatedatthe local siting hearingandmadethis argumentatthe local siting

hearingwill foreverbebarredfrom havingthe issuefully adjudicatedorreviewed.

7. Karlock fearsthatneithertheCounty,norits attorneys,will advocateaszealouslyor

thoroughlyaspossiblein defendingtheKai~kakeeCountyBoard’sdenialofsiting approval.

ThatalthoughtheMarch 17, 2004denialof siting approvalby theCountyBoardwasby majority

vote,WMI correctlypointsout in Paragraph6 of its PetitionFor Hearingto this Boardthat at a r
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reconsiderationon April 13, 2004promptedby WMI’s Motion for same,theCountyBoardwas

deadlockedin a 13-13vote. TheinclinationoftheCountyBoardto continueto defendits denial

ofsiting is, therefore,notat all clearto Karlock. Moreover,thenatureoftherelationship

betweenthe CountyBoard’sattorneys,Hinshaw& Culbertson,andWMI was,itself, a

fundamentalfairnessissuearguedby Karlockin PCBcase2003-133. BecausethePCBfounda

lackofjurisdiction in thatcase,this issuewasneverreached.Attachedtothis Petition,andmade

a parthereofasExhibit “A”, arePages13-16ofKarlock’sBrief in chiefto this Boardin PCB

case2003-133.

Thesepagesdetailnotonly thefactthat WMI offeredto financially supportthe County’sdefense

of its Solid WasteManagementPlan(which defenseis arguablytheonly basisforthe County’s

oppositionto the siting applicationsofTown& CountryUtilities, Inc. andKankakeeRegional

Landfill, LLC consideredby this Boardin casesPCB2003-31 andPCB2004-135),andthat

Hinshaw& Culbertsonrepresentedthe Countyin thosecases,therebyprofiting from WMI’s

director indirectcontributions. Additionally, Karlock’spreviousBriefpointsout thatHinshaw

& Culbertson,from May, 2002throughSeptember,2002,addressedits bills for legal servicesto

the“KankakeeCountyLandfill.” It is believedthat to date,Hinshaw& Culbertsonhasbeenpaid

in excessof$700,000for its representationof KankakeeCountyin connectionwith WMI’s

applicationsfor siting approvalandin connectionwith thecloselyrelatedCountyoppositionto

theapplicationsof Town& Country.

8. During the local sitinghearingson WMI’s applicationfor siting approval,Hinshaw&

Culbertsonpurportedto representthe“KankakeeCountystaff.” As such,theyparticipatedin

authoringareportandrecommendationswhich, in fact, recommendedthat sitingapprovalbe
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granted.The CountyBoard’sdenialofMarch 17, 2004was,therefore,arejectionofits

attorney’srecommendation.

9. ThatHinshaw& Culbertson,asthe legal representativeofKankakeeCounty,is

advocatingpositionsin atleasttwo othercaseswhicharelegallyinconsistentwith theposition

which theyarenowrequiredto advocateon behalfofKankakeeCounty. This Board’sreversal

of local sitingapprovalin PCBcase2003-131hasbeenappealedto theThird District Appellate

Courtby WMI, andtheCountyrepresentedby AttorneysHinshaw& Culbertsonhasarguedin

that casethat local sitingapprovalof WMI’s applicationwasproperlygrantedandthat thePCB’s

reversalshould,itself, bereversed.This is soeventhoughtheCountyBOard’sactionofMarch

17, 2004denyingsiting approvalon WMI’s secondapplicationis clearlya legislative

nullificationandimplied repealof its prior grantofsitingapproval.Additionally, Hinshaw&

Culbertsonhasarguedin its AppellateBrief in casenumber3-03-0025,whereinTown& Country

Utilities, Inc. andKankakeeRegionalLandfill, LLC seekreversalof thePCB’sdecisionin PCB

2003-31thatTown & Country’sPetitionfor local siting approvalwasinconsistentwith the

CountySolidWasteManagementPlanin thattheCounty’s preferredplanningalternativewas

expansionoftheexistingWMT facility.

10. Precedentfor thepropositionthatan attorney’sinconsistentpositionsin different

casesunderminesthe strengthofhis argumentsis actuallyfoundin abriefsubmittedto thePCB

by KankakeeCountyin which its authorsassertthatKarlock’s argumentsin casePCB2003-133

areunderminedby aninconsistentpositionexpressedby Karlock’s attorneyin anothercase. A

copyofPage50ofKankakeeCounty’sBrief in PCB2003-133is attachedheretoandmadeapart

hereofasExhibit “B”, andthis Boardis askedto reviewfootnote9 on thatpage. Thelaw firm of
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Hinshaw& Culbertson,ofcourse,authoredtheCounty’sBrief andadvancedthecreative

argumentaboutattorneys’positionsbeingunderminedby prior inconsistentpositionsin other

cases.

WHEREFORE,Merlin Karlock praysthatthis Boardgranthim leaveto interveneasan

additionalRespondentfor thepurposeofdefendingthedecisionoftheKankakeeCountyBoard

denyingWMI’s requestfor siting approvalandfor thefurtherpurposeof filing a Cross-Petition

seekingreviewofthat portionoftheproceedingswhichwasfundamentallyunfairandseeking

reviewofthoseportionsof theCounty’sdecisionfinding in favorofWMI andwhich areagainst

themanifestweightof theevidence.Alternatively andwithout waivingtheaforesaidprayer,

Merlin Karlock seeksleaveto file anamicuscuriaebriefherein.

RespectfullySubmitted,
Merlin Karlock, Intervener

BY: Q~4~
His iQttomey

GEORGEMUELLER, P.C.
AttorneyatLaw
501 StateStreet
Ottawa,IL 61350
Phone: (815)433-4705
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requirementsof the local sitingordinanceandthe decisionmaker’srefusalto enforcethatsiting

ordinancedemonstratecollusionbetweentheCountyand WMI andrenderedtheproceedings

fundamentallyunfair.

V. TheCountyAnd WMI’s Act(ons~Both BeforeAnd After TheFilingOf The
Sltii~,gApplication.DemonstratedCollusionAnd Pre-DeterminationOf The
Issues.

BeforetheApplication for sitingapprovalwaseverfiled, WMI andKankakeeCounty

hadajoint planofaction to grantsitingapprovalfor a WMI expansionand to opposeany

facility sitedby theCity ofKankakee.This collusivejoint plandiffers from that allegedin the

ResidentsAgainstA PollutedEnvironmentcase(PCB 97-139)in that heretheevidenceof

collusionis not circumstantial,butexistsin thewords anddeedsoftheco-conspirators,Thefirst

amendmentoftheCountySolid WastePlanon October9, 2001 containsa finding by theCounty

Board that,“the presentlandfill and its ownerhaveservedtheCountyand its residentswell for

27 years”andthat“theexpansionofthe presentlandfill would meetthe needsof theresidentsof

the Countyfor wastedisposalgeneratedwithin theCounty for manyyears.” (C-701). Worstof

all, theCountyBoard in this Resolutionwenton to find, withouthavingheardany evidence

regardingthe meritsofthe proposedexpansionthat,“the expansionofthecurrentlandfill would

havepositive impactson theCounty...” This is nothingshortofan unequivocallegislative

finding aboutthemeritsofa sitingapplicationnotyet filed. Moreover,theCountyBoardfound

in this Resolutionthat, “A secondlandfill would havenegativeimpactson Countyresidentsnear

the facility ...“

This sentimentwasreiteratedin the secondamendmentto theCounty Solid Waste

ManagementPlanadoptedthe daybeforeTown & Country filed its sitingApplicationwith the
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City ofKankakeewheretheCountynowfoundthat, “A secondnon-contiguouslandfill would

haveimpactsupon Countyresidentslocatednearanysuchproposednewfacility.” (C-703).

KankakeeCounty, in otherwords,committeditselflegislativelyto opposeanynew landfill other

thanexpansionoftheexistingWMI facility. How did theCountyBoardknow beforereviewing

sitingApplicationsandhearingevidencethatexpansionoftheWMI facility would be good, and

thatanyotherproposedfacility wouldbebad?

In themeantime,WMI’s representativeswere in thethick ofthisprocess.WMI’s

Division Vice-President,DaleHoekstra,wrotea letteron January7, 2002 to everyKankakee

CountyBoardmemberstatingin pertinentpartthat,“We havealsoconfirmedourobligationto

providea full andcompletedefensefor theCounty in theeventits Solid WasteManagement

Planis legallychallenged,andfurthermore,a legalchallengeofthis typewill not impedeour

ability to expandour existing facility.” (C-709). OnMarch 11, 2002,the day beforethe

County’ssecondamendmentofits Solid WasteManagenientPlan,Hoekstraonceagainwroteto

everyCountyBoardmemberadvisingthemthatWasteManagementrepresentativeshave

informedthe Board in thepast,“We relief in good faith on the October9, 2001 Resolution

during the final negotiationsthat led to theamendedHostAgreement”and“as wehaveinformed

theCountyBoard in the past,WasteManagementis preparedto takea leadershiprole in

defendingagainstanylegal challengeto theCounty’s one landfill SolidWasteManagementPlan

andcontestingany otherlandfill developmentbecauseit would be inconsistentwith the

County’sSolid WastePlan.” (C-711). KankakeeCountythenretainedboth legal andtechnical

consultantsto assistit in its oppositionto theTown& CountryApplication pendingbeforethe

City ofKankakee.Bills to theCountyfor theseserviceswerein excessof$100,000asof
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November18, 2002,well beforethebulk of thework in theTown & Countryappealwas

performed. (C-698,699; Also C-717-795).

At somepoint, WMI andtheCountyandtheirconsultantsgot sobusyworking together

for their“commongood” that theyapparentlylost sight ofwhowasrepresentingwhom. As a

result,weseeall of theinvoicesfor legalservicesfrom Hinshaw& Culbertson,the legal

representativesfor KankakeeCounty, from May 20, 2002 throughSeptember30, 2002being

addressedto:

KankakeeCountyLandfill
Ed Smith
450EastCourt St.
Kankakee,IL 60901-3992 (C-699)

Ed Smithis the State’sAttorneyofKankakeeCounty. TheinvoicesofNinshaw& Culbertson

furtherrevealthat they workedfor the Countyon solid wasteplanningissues,theoppositionto

Town & Country’sApplication,and thependingWMI Application. Someofthework

performedby J-Iinshaw& Culbertsonin opposingtheTown& CountryApplication pending

beforethe City ofKankakeewasdirectly indicatedon the invoicesasbeing“chargeableto waste

siting filing applicationfee.” (C-699,718, 719,781,783).

TheCountycanarguethat the foregoingis a mistake,but it is still a factandmistakesare

oftenthe mosttelling evidenceofa party’s trueintentions. The Board is askedto applythe same

reasoningit usedin ConcernedCitizensfor a Better Environmentvs.City ofHavanaand

SouthwestEnergyCorporation,PCB 94-44,May 19, 1994)whereit foundgreatfault with the

hearingofficer sendingher invoicesdirectly to thesitingapplicant.TheBoard in thatcasedid
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not find that the hearingofficerwas,in fact,biased,but wascritical becausetheextensive

contactsbetweenthe applicantand thehearingofficer showeda “continueddisregardon the part

ofthe applicantand theCity ofHavanafor adjudicatorydueprocess.”(94-44at page12).

Commonsensein this casedictatesthatneitherKankakeeCountynorWMI hadanyreal

concernaboutadjudicatomyprocess,northat they madeanyrealattemptto hide theircollusive

behavior. Theamendmentsofthe Solid WastePlan, finding evenbeforeanapplicationwasfiled

that theWMI expansionwould bebeneficial,theparties’ mutualdisregardfor thelocal siting

ordinancerequirements,theparties’joint effortswhile WMI’s Applicationwaspendingto

opposethe Town& CountrysitingApplication,andtheCounty’sAttorneys’ billing practicesall

leadtothe inescapableconclusionthat theproceedingswerefundamentallyunfair.

VI. The County’s Decision That The ProposedFacility Is SoLocated,Designe&
And ProposedTo BeOperated As To Protect The Public Health, SafetyAnd
Welfare WasAgainst The Manifest Weight Of The Evidence.

A. StatementofFacts

JoanUnderwood,a licensedprofessionalgeologistemployedby WMI’s consultant,

Earthtecb,testifiedregardingthe geologicandhydro-geologicinvestigationat the site. (Cy. Hrg.

Volume 19, Pages81, 82). Shedescribedthreegeologiclayersat thesite, thesilurian dolomite

bedrockoverlainby unconsolidatedglacialmaterialsfrom theWedrongroupandthe Mason

group. (Cy. Hrg. Volume 19, Page101). Shedescribedtheglacialmaterialsasbeinggenerally

fine-grainedand havinglowerpermeabilitythana recompactedclayliner. (Cy. Hrg. Volume 19,

Page105). Thesilurian dolomitebedrockis consideredtheuppermostaquiferbeneaththesite.

(Cy. Hrg. Volume 19, Page93). Sheopinedthatthe uppermostaquiferwasprobably200feet

deep,but acknowledgedthat in paststudiesand permitmodifications,WMI hadcharacterized



demonstratethat criterion two was met. C1349. fri some limited areas,the County staff

recommendedconditions.to remedyareaswith less informationthanothers. TheCountyBoard

imposedthoseconditions. Finally, it is importantto note that evenMr. Norris, Karlock’s expert

witness,did not testify that the proposedfacility did not meetcriteriontwo. Mr. Norris simply

believedthat the information was insufficient to make a determinationon compliancewith

criterion two. C1268at 5 1-52. Thus, thereis no experttestimonyin therecordstatingthat the

proposedfacility doesnot satisfycriteriontwo.

3. TheIPCB hasnot rejectedtheLocationof tile proposedfacility.

Finally, Karlock assertsthat the location of the proposedfacility is “functionally the

same” asthe location found unsafeby the IPCB in C’ounty ofKankakeev. City of Kankakee,

PCB 03-31 (January9, 2003). Like the otherargumentsregardingcriteriontwo, this claim fails.9

First, the fPCB’s reversalof siting in the city casewasbasedon fairly narrow grounds. The

applicanthad performedonly a single fifty foot boring in the entireproposed256 acrewaste

footprint, yet assertedthat the results from that single boring trumpedpublished regional

geologicalinformation and specific well log datafor 89 wells in the vicinity of theproposed

facility. The IPCB found that the paucityof the applicant’sevidenceregardingthe geologicand

hydrogeologicfeaturescould not adequatelyrebutresearchwhich demonstratedthat the Silurian

dolomite(uponwhich theproposedlandfill would rest) is an aquifer. Tindersuchcircumstances,

the IPCBdeterminedthat the City’s approvalon criteriontwo wasagainstthemanifestweightof

the evidence.The IPCB did not, in any way, indicatethat theareain which theWMII facility is

‘~ The CountyBoard notesthat Karlock’s attorneyrepresentedTown and CountryUtilities, the applicantin City of
Kankakee,during which he arguedthat the locationwas safe andprotectiveof the public health , safety,
and welfare. In the instantcase,Karlock’s attorneyarguesthat the “functionally” samelocation of the
proposedWMU facility is unsafe. This is especiallyironic becauseMr. Karlock’s attorneycontinuesto
representTown andCountryin its refilled application,currentlypendingbeforetheCity of Kaukakeeafter
the IPCB’s reversalof the prior siting. In that refilled applicationbeforethe City of Kankakee,Karlock’s
attorneyassertsthat the location is protectiveof the health,safety,and welfare. Apparently, whetherthe
locationis actuallyunsafeis afunctionof whichclient oneis representingon a given day.
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